
AN EDUCATIONAL POLICY BRIEF FROM THE EWING MARION KAUFFMAN FOUNDATION

APRIL 7, 2015

HOW INTELLECTUAL PROPERTY CAN HELP OR HINDER INNOVATION

AN OVERVIEW OF INTELLECTUAL PROPERTY
The need to protect the inventions and creative works of individuals has been recognized for centuries. The first modern patent 
was granted in 1421 to Filippo Bruneslleschi by the Republic of Florence for a barge with hoisting gear. Hundreds of years 
later, the United States Constitution affirmed the importance of protecting “writings and discoveries” in order to “promote the 
progress of science and the useful arts.”

Intellectual property serves as the foundation of innovation in our economy. Government-granted rights incentivize discovery 
and creativity by providing creators with an opportunity to profit from the value of their innovative work. In exchange, the 
creative work is made public so that others may build on and benefit from the work of the original creator. Laws protecting 
intellectual property also reduce the transaction costs between inventors and industry by providing information about the 
quality of the invention without jeopardizing the ownership of the idea.

For the entrepreneur, intellectual property in the form of patents, trademarks, and copyrights can be especially valuable. Patents, 
for example, have been shown to increase firm productivity and, more immediately, a firm’s market value. Patent applications 
held by young firms also correlate with higher valuations by investors, provided those applications are not software-based. 

But firms can also use patents and other forms of intellectual property in inefficient and anti-competitive ways. Firms may use 
patents as a strategic deterrent by building up “patent thickets,” which make incremental or follow-on innovation by other 
firms a more challenging and costly process. Non-Practicing Entities (NPEs) also have been identified by many policymakers as 
a costly impediment to innovation and economic growth. 

Sufficient intellectual property protection is key to promoting innovation. However, tweaks to intellectual property rights 
can shift incentives in ways that either encourage more or less innovation, depending on how strong or weak the existing 
intellectual property rights are. 
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A word, name, symbol, or 
device used with a good or 
brand to distinguish from 
other goods or brands.

Length of Protection: 
Indefinite as long as mark is 
still in use and owner renews 
mark every ten years

Percentage of startups 
surveyed that had at least one 
trademark: 13.7% (source)

Top trademark applicants in 
2014 (as of Dec 1): Mattel, 
Novartis, GlaxoSmithKline, 
Samsung, King.com (source)

A set of exclusive rights 
granted to an inventor by 
the government in exchange 
for a public disclosure of 
the invention. The invention 
must be useful, novel, and 
nonobvious.

Length of Protection: 15–20 
years

Percentage of startups 
surveyed that had at least 
one patent: 2.6% (source)

Companies with most patents 
issued in 2014 (as of Dec 1): 
IBM, Samsung, Canon, Sony, 
Microsoft (source)

A set of legal rights 
designated by the 
government to the creator 
of an original work. Allows 
creator to use, reproduce, 
and display work and 
receive compensation.

Length of Protection: Life of 
creator + 70 years

Percentage of startups 
surveyed that had at least 
one copyright: 7.4% (source)

Copyright industries 
contribution to GDP (2012): 
$1.765 trillion (10.9%) 
(source)
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http://web.princeton.edu/sites/jmadison/calendar/documents/Nard-Constitutionalizing%20Patents.pdf
https://www.law.cornell.edu/constitution/articlei#section8
https://www.law.cornell.edu/constitution/articlei#section8
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1362&context=dlj
http://www.jstor.org/stable/798362?seq=1#page_scan_tab_contents
http://econ.biu.ac.il/files/economics/seminars/greenberg.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=327760
http://www.washingtonpost.com/blogs/the-switch/wp/2014/07/15/patent-trolls-now-account-for-67-percent-of-all-new-patent-lawsuits/
http://www.kauffman.org/what-we-do/research/kauffman-firm-survey-series/an-overview-of-the-kauffman-firm-survey-results-from-2011-business-activities
http://www.entrepreneur.com/article/243091
http://www.kauffman.org/what-we-do/research/kauffman-firm-survey-series/an-overview-of-the-kauffman-firm-survey-results-from-2011-business-activities
http://www.entrepreneur.com/article/243091
http://www.kauffman.org/what-we-do/research/kauffman-firm-survey-series/an-overview-of-the-kauffman-firm-survey-results-from-2011-business-activities
http://www.iipa.com/pdf/2013_Copyright_Industries_Full_Report.PDF


THE DANGERS OF  
TOO-STRONG PATENTS
• �Expansive patent rights make 

successive innovative activity more 
costly. Having to seek permission  
from all related patent holders bids  
up the cost of innovation.

• �Overly strong patent rights 
disproportionately benefit large firms. 
Larger firms are more likely to use 
patents to entrench their position in 
the market, as opposed to small- and 
medium-sized firms that are more 
likely to use patents to accumulate 
revenue and enhance their reputation.  

• �When patent rights are stronger, 
firms with intellectual assets are 
emboldened to threaten other 
inventors with litigation. For example, 
NPEs  often discourage innovation by 
more productive innovators. 

THE DANGERS OF  
TOO-WEAK PATENTS 
• �Weak patent protection can lead 

to suboptimal innovation, since the 
potential payoff for a private actor 
may be deemed insufficient for the 
amount of time and resources put 
into developing an invention.

• �Because weak rights make it more 
expensive to protect inventions, 
firms tend to look inward to solve 
problems that may otherwise have 
been more-efficiently solved by an 
inter-firm partnership.

• �Patents (and copyrights) allow 
employers to see the exact results 
of the creativity and skill of 
prospective and current employees. 
When rights are weak, workers 
have trouble quantifying their value. 

  
4801 Rockhill Road  Kansas City, Missouri 64110     www.kauffman.org

About the Kauffman Foundation  The Ewing Marion Kauffman Foundation is a private, nonpartisan foundation that aims to foster economic independence by advancing educational achievement 
and entrepreneurial success. For more information, visit www.kauffman.org, and follow the Foundation on www.twitter.com/kauffmanfdn and www.facebook.com/kauffmanfdn.

FOR MORE INFORMATION
Click on the links for access to the following Kauffman Foundation resources, or contact Jason Wiens at jwiens@kauffman.org:

• �Check out State of the Field to see what leading scholars have to say about intellectual property and entrepreneurship.
• �Read Rules for Growth to see how policy and law can promote innovation. 
• �Watch Kauffman Founders School videos about developing an intellectual property strategy and creating an intellectual property-

conscious environment.
• �Read Secrecy and Transparency in the Patent World on Growthology.

To sign up to receive subsequent Policy Digests, go to www.kauffman.org/policydigest.

SEEKING A GOLDILOCKS APPROACH
When intellectual property rights are too strong or too weak, they reduce the incentives for innovation. Consider the following 
to strike the right balance:
• �It is important to encourage follow-on innovation that can dramatically add value to pioneering inventions. The current system, 

however, advantages those who don’t research existing patents in the field for fear of litigation. Patent policy should protect 
inventors who genuinely attempt to avoid existing patents and punish inventors who willfully ignore previous patents.  

• �Ambiguous or broad patents are hindrances to growth, especially for software patents. The broadness of a patent increases 
the likelihood that companies will accidentally infringe, and thus increases the likelihood of patent litigation (which can easily 
cost more than $500,000).

• �Many patents held by companies and inventors are not practiced, but are owned just in case of potential infringement. This 
practice is wasteful and prevents patents from being put to their most efficient use. Dramatically raising maintenance fees 
would ensure that the remaining, still-maintained patents are actually worth the protection they are given.

A FRAMEWORK FOR EVALUATING PATENT POLICY
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http://www.sciencemag.org/content/280/5364/698.full
http://www.sciencemag.org/content/280/5364/698.full
http://www.ipria.org/Publications/wp/2010/Working%20Paper%208_2010.pdf
http://www.ipria.org/Publications/wp/2010/Working%20Paper%208_2010.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1930272
http://www.atp.nist.gov/eao/jtt/jtt-vol23.pdf#page=12
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=707202
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=707202
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=890944
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=890944
mailto:jwiens%40kauffman.org?subject=Policy%20Digest%20Information%20Request
http://sotf.kauffman.org
http://sotf.kauffman.org/Entrepreneurship/Technology-and-Innovation/Original-IP-and-Corporate-RandD
http://www.kauffman.org/what-we-do/research/2011/06/rules-for-growth-promoting-innovation-and-growth-through-legal-reform
http://www.entrepreneurship.org/en/founders-school/intellectual-property.aspx
http://www.kauffman.org/blogs/growthology/2015/02/secrecy-and-transparency-in-the-patent-world
http://www.kauffman.org/blogs/growthology
http://www.kauffman.org/what-we-do/resources/entrepreneurship-policy-digest
http://www.suffolk.edu/documents/jhtl_book_reviews/Kunze08.pdf
http://p2pfoundation.net/Knowledge_as_a_Global_Public_Good
http://www.patentinsurance.com/custdocs/2013aipla%20survey.pdf
http://www.forbes.com/sites/danielfisher/2014/06/18/13633/
http://arstechnica.com/tech-policy/2008/03/clean-up-patent-mess/2/

